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The President’s Page 


By WILLIAM P. GRAY 


“Breathes there a lawyer with aching head 
Who never to himself has said: 
This problem I have fully solved 


Except for the questions of Taxes involved.” 


Irrespective of the literary merit of 

these lines (contributed by Vice-President 

“Jud” Crary), they serve as a fitting in- 

troduction to a series of one page articles 

that our Association’s Committee on Tax- 

ation is preparing for the BuLLETIN. The 

first of these submissions, written by the 

Chairman, James H. Kindel, Jr., appears 

: in this issue. Other members of the Com- 

William P. Gray mittee will rate the “by-lines” in subse- 

quent.months. We are indebted to all of 

them for the time and skill that they are devoting to this program 
for our interest and benefit. 


These “Tax Reminders” will be just what the title implies; 
they do not purport to constitute a course in taxation, nor do they 
assume the stature of comprehensive law review articles. They are 
offered, instead, in the thought that those of us who are not tax 
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“experts” will benefit from a simple, informative monthly reminder 
that in virtually all of our varied legal problems we must be mind- 
ful of “the questions of taxes involved.” 


Increased tax consciousness is the goal ; and if one of the monthly 
items has specific practical value to a particular reader, he may 
consider himself doubly and fortuitously blessed. 


Ca 
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Are Lawyers Fulfilling Their Responsibility 
As Public Leaders? 


By ROBERT W. KENNY* 


(The above question was recently asked, and critically answered, by an 
influential national magazine. A more confident reply to the question is given 
below by a member of the Los Angeles Bar Association. The BULLETIN 
solicits your comments for a symposium on the question in a future issue.) 

The political ground hog, coming up 
from his hole in the year 1956, is bound 
to discover that there has been a vast im- 
provement in the weather. Most of the 
storms of post-war hysteria have blown 
away and calmness and reason are again 
abroad in the land. 


I give much of the credit for this 
change to the staunchness of many lead- 
ers of the American legal profession who, 
during the difficult recent past, stoutly re- 
fused to yield to the pressures of the times and the advice of the 
timid. 


Robert W. Kenny 


Consequently, [ am of the belief that the American lawyer, gen- 
erally speaking, has courageously met the contemporaneous test 
and still retains the position he has always had in our history as 
the professional guardian of our liberty. 


The criteria of how the lawyer stands in the community is not 
how many high public offices are held by members of his profes- 
sion. Rather it is the fidelity with which he has performed the 
highest public office he can hold—that of the officer of the court 
who serves in the front trenches of the law. 


“The attorney is a necessary part of the judicial system, and his 
vocation is not merely to find persons who are willing to have 
lawsuits. He is the first one to sit in judgment on every case, and 
whether the court shall be called upon to act depends on his deci- 
sion.” (Re Day, 181 IIl. 73; 54 N.E. 646.) With the courts, attor- 
neys serve under and discharge “a . . . guardianship of our tradi- 


“Member of the Los Angeles Bar Association and former Attorney General of the 
State of California. 
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tional liberties and our legal institutions.” (Mr. Justice Jackson, 
The Advocate: Guardian of Our Traditional Liberties, 36 A.B.A. 
Jour. 607.) 


Millions of Americans saw an American lawyer magnificently 
performing his traditional role when they witnessed Joseph 
Welch’s principled and skillful defense of the Army against Mc- 
Carthyism. 


Many more were stirred by the words of Chief Justice Earl 
Warren when he recently said (Fortune, Nov. 1955, p. 106) : 


“First of all, the U.S., as Americans have always known 
and loved it, cannot subsist without law. Our Constitution was 
designed chiefly by lawyers; it was given bone and sinew by 
great jurists like John Marshall; and we owe the continuity 
of our social existence to the respect for law of which our 
reverence for the Constitution is the symbol and sign. Cicero 
defined a commonwealth as ‘an agreement of law and a com- 
munity of interest.’ Without their agreement of law, Ameri- 
cans might still have some community of interest, but it would 
unquestionably take one of those barbaric forms in which 
order is kept by force alone, and in which the freedom of the 
individual and the consent of the governed are ignored.” 


The traditions of Coke, Erskine, Holmes, Brandeis, Darrow, 
and Wilkie were recently re-affirmed by the California State Bar 
when its Board of Governors on June 18, 1955, adopted the fol- 
lowing statement (305 B.J. 464) : 


“The attention of the Board of Governors has been called 
to the fact that a number of lawyers, who might otherwise 
be willing to accept representation of defendants in Smith 
Act or similarly unpopular causes, are declining such repre- 
sentation because of the fear of economic consequences and 
personal stigma. It is well, therefore, to commend to the con- 
sideration of the lawyers of this State the declaration of prin- 
ciples recently adopted by the Conference of State Bar Dele- 
gates and which the Board hereby approves: 


“*RESOLVED that the Conference of State Bar Delegates 
recognizes that the right of counsel requires public acceptance 
of the correlative right of a lawyer to represent and defend, 
in accordance with the standards of ethics of the Bar, any 
client without having imputed to him his client’s reputations, 
views or character.’ ” 


“A similar declaration of principles adopted by the Amer- 
ican Bar Association is likewise approved : 
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“1. That the American Bar Association reaffirms the prin- 
ciples that the right of defendants to the benefit of assistance 
of counsel and the duty of the Bar to provide such aid even to 
the most unpopular defendants involves public acceptance of 
the correlative right of a lawyer to represent and defend, in 
accordance with the standards of the legal profession, any 
client without being penalized by having imputed to him his 
client’s reputation, views or character. 


“2. That the Association will support any lawyer against 
criticism or attack in connection with such representation, 
when, in its judgment, he has behaved in accordance with the 
standards of the Bar. 


“ “3. That the Association will continue to educate the pro- 
fession and the public on the rights and duties of a lawyer in 
representing any client, regardless of the unpopularity of either 
the client or his cause. 


““4 That the Association request all state and local asso- 
ciations to cooperate fully in implementing these declarations 
of principles.’ 


“Tt is the hope of the Board that a reaffirmation of these 
principles and the support of the Board in meeting unjust 
criticism will aid in overcoming any reluctance of lawyers to 
accept legitimate employment in the type of case which has 
created the employment.” 


In January, 1956, twenty-six prominent California lawyers (one 
of them since elevated to the judiciary), none of them members of 
the National Lawyers Guild, filed an amicus brief in behalf of that 
organization before the United States Supreme Court (No. 496 
Oct. Term, 1955) in which they said (p. 4): 


“Many of the signers of this brief disagree with many, if 
not all, of the positions taken by the Guild from time to time. 
But all of us believe wholeheartedly in the right of the Guild 
to have taken and to have asserted vigorously whatever posi- 
tion it chose on matters of public interest before legislative 
committees, in the courts, at State Bar Conventions (as here 
in California) and in all media of open public discussion, free 
of the fear that any such expression might subsequently lay 
it open to a charge of subversion.” 


“The lawyer’s duties arise out of the fundamental rights of 
all others. Out of these duties arise rights of the lawyer which 
must be recognized as, in a sense, unique to him.” 


The essence of the lawyer’s obligation to his community was 
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eloquently expressed by Henry L. Stimson (“On Active Service,” 


p. XXI): 


“Through many channels I came to learn and understand 
the noble history of the profession of the law. I came to realize 
that without a bar trained in the traditions of courage and 
loyalty our constitutional theories of individual liberty would 
cease to be a living reality. I learned of the experience of those 
many countries possessing constitutions and bills of rights 
similar to our own whose citizens had nevertheless lost their 
liberties because they did not possess a bar with sufficient 
courage and independence to establish those rights by a brave 
assertion of the writs of habeas corpus and certiorari. So I 
came to feel that the American lawyer should regard himself 
as a potential officer of his government and a defender of its 
laws and constitution. I felt that if the time should ever come 
when this tradition had faded out and the members of the 
bar had become merely the servants of business, the future of 
our liberties would be gloomy indeed.” 


American lawyers in the year 1956 are living up to all of this. 
I am confident that they will continue to do so. 
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Tax Reminder 


By JAMES H. KINDEL, JR. 


Chairman, Committee on Taxation, L. A. Bar Association 


April 16 (April 15 is on Sunday) was the date on which you 
probably were required to make the first payment on your Dec- 
laration of Estimated Tax for 1956. You are required to file a 
Declaration of Estimated Tax if: 


(a) You will have income of more than $100.00 which is not 
subject to withholding and your total income will exceed the sum 
of (i) your exemptions (at $600.00 each) and (ii) $400.00, or 


(b) Your income subject to withholding exceeds $5,000.00 for 
a single person or $10,000.00 for a husband and wife or head of 
household even though you do not have income of more than 
$100.00 from sources not subject to withholding. 


If you do not pay enough on your Declaration of Estimated Tax 
you are subject to a penalty of 6% per year on the difference be- 
tween the amount paid and 70% (6624% for farmers) of the 
quarterly installment due on the basis of your final return. You 
will not be subject to this penalty if the quarterly payment, together 
with previous quarterly payments, is equal to or greater than the 
installment of estimated tax which would have been due if the 
estimate was: 


(a) Based upon your previous year’s income with the current 
year’s rates and exemptions, 


(b) Equal to your tax for the previous year, 


(c) 70% of a tax computed by annualizing your income for the 
portion of the year up to the beginning of the month in which the 
installment payment is due, or 


‘(d) 90% of the tax which would be due if the income received 
to the beginning of the month in which the installment is due had 
been your income for the entire year. 


The requirements for filing and the penalties for failure to prop- 
erly file a Declaration are provided for in Sections 6015, 6073 and 
6654 of the Internal Revenue Code. 
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Work of the Committee on the 
Juvenile Court, 1955-56 


(Studies of significance for the Bar and public are regularly made by com- 
mittees of the Los Angeles Bar Association. Beginning with this issue, the 
3AR BULLETIN will summarize the more important of those reports.) 


The organized bar at its best—judiciously calling attention to 
basic community problems caught up in the administration of the 
law, constructively criticizing specific phases of those circum- 
stances and, finally, concretely proposing corrective steps which 
should be taken. That is the measure of the annual report sub- 
mitted for the year 1955-56 by the Committee on the Juvenile 
Court of the Los Angeles Bar Association. 


The Committee report submitted by Chairman Stanley A. Bar- 
ker made these three points of widespread interest : 


1. Administrative procedures in the County Clerk’s office, Dis- 
trict Attorney’s office, or Probation Department should be changed 
so as to make it possible to call to the court’s attention, whenever 
a criminal case involving a juvenile witness has been placed on 
calendar, the exact length of time during which the juvenile has 
been kept under confinement. 


The Committee found that there now exists insufficient safe- 
guards against unreasonably long detainment of such a witness. 
This was found to be true even when the juvenile involved may not 
be at fault in any way but simply a material witness to the perti- 
nent facts. The Committee reports for the past year three cases in 
which juvenile witnesses were detained for periods of more than 
three months, and a number in which the child was held for sixty 
to ninety days. 


2. A manual of practice for use before the Juvenile Court was 
prepared by the Committee during the year. Publication of the 
pamphlet was authorized by the Board of Trustees of the Los 
Angeles Bar Association, and the manual has now run through 
three printings totalling 3,300. 


3. The 1955-56 report recommended that “in view of the pres- 
ent trend toward the commission of more and more crimes of 
violence by the so-called ‘young adult’ or ‘old juvenile’ (16-17-18 
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years old), the Committee should give detailed study and consid- 
eration to the problem of whether California’s present procedure 
for handling such offenders is adequate.” 


In its concern with that problem, the Committee concluded with 
the comment, “It is felt by many people intimately concerned with 
the rehabilitation of juveniles that a two or three year span is an 
insufficient time in which to rehabilitate a juvenile who has shown 
maladjustment serious enough to commit an act of violence, and 
that, therefore, serious consideration should be given to amending 
the Juvenile Court law to permit the Court to continue jurisdiction 
in such cases even after the juvenile has reached 21 years of age.” 


3y way of survey of its field for the past year, the Committee 
noted that delays encountered in construction of long overdue addi- 
tions to Juvenile Hall are now probably at an end, and that the 
group had considered and acted in conjunction with the Board of 
Trustees of the Los Angeles Bar Association on the specific legis- 
lation which arose during the year on matters affecting the juris- 
diction of the Juvenile Court. 


Over-all, the report made clear the awareness of responsibilities 
by Committee members both as practitioners of the law and as 
citizens in the community at large. 


The Committee on the Juvenile Court making the report in- 
cluded William F. Clements, Alden F. Houck, Harold H. Krowech, 
James G. Leovy, Mendal H. Lieberman, Arline Martin, Milton L. 
Most, Edna C. Plummer, Norman L. Scheinman, Prudence Thrift, 
Francis M. Wheat, Newton Van Why, and Stanley A. Barker, 
chairman. 
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Colorado River Controversy: Project Does 


Not Threaten Water Rights 


By CONGRESSMAN CLAIR ENGLE 
(Continued from the March, 1956, issue) 


CALIFORNIA’S POSITION 

At the outset I stated that my refusal 
to join the alignment against the upper 
basin development which Northcutt Ely 
and Raymond Matthew have spearheaded 
is based on a conviction that it is possible 
for the Upper Basin to develop some of 
its legal share of the waters of the Colo- 
rado River basin without impairing Cali- 
fornia’s rights to its share of the same 
waters. It is my purpose to now set forth 
the evidence on which that conclusion is based—evidence assembled 
from the public record which | believe does not support the stand 
of those who have fought upper basin development as a “threat to 





Clair Engle 


40 


California’s vital water and power supplies. 
WATER AVAILABLE FOR USE IN UPPER BASIN 
It has already been shown that Article III (a) of the Colorado 

River Compact apportions to the Upper Basin the beneficial con- 

sumptive use of 7,500,000 acre-feet per annum from the waters 

of the Colorado River basin. The State Engineer of California 
has stated that the long-term average quantity available for use 
in the Upper Basin may be somewhat less than 7,500,000 acre- 
feet a year due to Article II[(d) of the Compact which provides 
that the Upper Basin States will not cause the flow of the river 

at Lee Ferry to be depleted below an aggregate of 75,000,000 

acre-feet for any 10 consecutive years. He stated that studies 

have indicated that the Upper Basin during a critical period such 
as 1931-40 would not have more than 6,077,000 acre-feet avail- 

able to it, which, together with estimated reservoir losses of 831,- 

000 acre-feet, would result in a total consumptive use of 6,908,000 

acre-feet. He then concluded that the long term average quantity 





4030 Los Angeles B.A. Bull. 227. 
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available for consumptive use in the Upper Basin is between 6,900,- 
000 and 7,500,000 acre-feet per year.*' 

There has been unanimous agreement among Californians that 
the consumptive uses of projects included in S. 500 or H.R. 3383 
would not require near the amount of water allotted to the Upper 
Basin by the Compact. Mr. Ely testified, in part as follows: 

“... The aggregate consumptive use of these projects is said 
to range from about a half million to about one and a half 
million acre-feet. These quantities when added to about 2,500,- 
000 acre-feet, said to be required by projects already con- 
structed or authorized would represent a total use of say 3 
million or 4 million acre-feet in the upper basin. The larger of 
these figures is still within the quantity of 7,500,000 acre- 
feet per annum, the use of which is apportioned to the upper 
basin by Article 3(a) of the Colorado River Compact. More- 
over, the engineering studies indicate that this total could be 
permanently put to use without the construction of any new 
hold-over storage whatever.”’* 

Not only did Mr. Ely and Mr. Matthew concede that the con- 
sumptive uses of all projects included in the Colorado River 
Storage Project legislation is well within the Upper Basin’s entitle- 
ment, but they testified such uses were so small that they could be 
made without the construction of any hold-over storage facilities 
whatsoever. 

Mr. Matthew testified before the House Committee, in part, as 
follows: 


“Under present conditions of development of the upper 
basin, the measured flow at Lee Ferry during all periods of 
10 consecutive years has always materially exceeded 75 mil- 
lion acre-feet throughout the period of record to date. Studies 
by the Bureau in the project planning report indicate that in 
the dryest 10-year period of record, 1930-40, the upper basin 
could have theoretically used, without hold-over storage, 
about 4,300,000 acre-feet of water, or about 2,300,000 acre- 
feet more than the present use as estimated by the Bureau.’’** 
Mr. Ely referred to the fact that all authorized and contemplated 

uses in the Upper Basin would represent a total of from 3,500,000 
to 4,500,000 acre-feet in the Upper Basin and added: 


“Moreover, the engineering studies indicate that this total 
could be permanently put to use without the construction of 
any new hold-over storage whatever, and that no hold-over 


“H.R. Doc. 419, 80th Cong., Ist Sess. (1947) at 33 and 34. 

“Hearings on H.R. 3383, supra, at 825 and 826. 

8January 26, 1954—Raymond Matthew's Statement before the House Subcommittee 
on Irrigation and Reclamation on H.R. 4449, and others, 83rd Congress, 2nd Sess. 
at 692. 
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storage would be required for nearly half a century even if 
other projects were added.”’** 


Even the pendency of the case of Arizona v. California does not 
effect the amount of water required for consumptive use by the 
Colorado River Storage Project plus that required for all presently 
authorized and existing projects. The future determination by the 
Supreme Court in that case on such important questions as whether 
“beneficial consumptive use” as used in Article III (a) of the Colo- 
rado River Compact and the Mexican Water Treaty means the 
quantity in fact used, measured at the place of use, or the effect 
of that use measured in terms of stream depletion at Lee Ferry, 
as well as its decision on other disputed interpretations of provi- 
sions of pertinent compacts, laws, and treaties does not warrant a 
delay in authorization of the Colorado River Storage Project since, 
as Mr. Ely has testified, the amount involved in that litigation 
vis-a-vis the upper and lower basins amounts to 2,000,000 acre- 
feet.*° Thus if all disputed issues in that case are resolved in favor 
of the stand California has taken in Arizona v. California now 
before the Supreme Court, there will remain 5,500,000 acre-feet 
per year available for use in the upper basin. This amount is still 
well over 1,000,000 acre-feet in excess of the 3,500,000 to 4,500,000 
acre-feet which Mr. Ely testified could be put to use in the upper 
basin without any danger to the lower basin. 


THE STORAGE DAMS 

By far the biggest assault from California on the Colorado River 
Storage Project has been directed at the storage dams. This is 
understandable since those dams, which include hydro-electric fea- 
tures, are the “cash registers” of the entire development. This is 
so because the revenues derived from the sale of power will, in 
accordance with standard practice, be used to pay off part of the 
cost of the participating, or irrigation, projects. Without them the 
irrigation projects cannot be built except at prohibitive cost and 
the waters of the Colorado River apportioned to the upper basin 
by the compact must remain undeveloped. 


The desire of Southern Californians to forever preclude or at 
least delay development in the upper basin is understandable when 
the effect of such development on lower basin power revenues is 





“Hearings on S. 500, supra at 571. 
“Hearings on H.R. 3383 et al., at 991, 992, and 993. 
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taken into account. Manifestly, water which is used in the upper 
basin will not pass through Hoover and other lower basin dams 
to generate low-cost power. The power generated from water t 

which the upper basin is entitled is sold as secondary (undepend- 
able) energy at a low rate as contrasted with firm (dependable) 
energy which is sold at a higher rate. That upper basin Senators 
are not insensitive to this basis of the California opposition is shown 
in the following colloquy between Senators Anderson (New 
Mexico), Watkins (Utah) and Mr. Raymond Matthew of the 
Colorado River Board of California in the course of the Senate 
Hearings : 

“SENATOR ANDERSON. May I stop you there to ask: Since 
this has been dealing with Hoover Dam, is it or is it not a 
fact that the Hoover Dam contracts are all set up on a basis 
of gradual reduction of power quantities dependent upon the 
development of the upper basin? 


Mr. Mattuew. That is correct. 


Senator ANDERSON. Then why should you suddenly com- 
plain about it now, if what you anticipated takes place? 


Mr. Martruew. Well, this is far more than was anticipated. 
The firm power is defined in the contracts starting with 4,330 
million kilowatt-hours a vear, reduced by 8.760.000 kilowatt- 
hours a year, due to depletions in the upper basin. 


Senator ANDERSON. Would the projects involved in this 
bill reduce it more than that ? 

Mr. MatrHew. Yes, these storage projects would. . . 

SENATOR ANDERSON. But, surely, you would not contend 
that it was anticipated that the flow at Lee Ferry should be 
above 7% million acre-feet, and keep Hoover Dam going to 
capacity ? 

Mr. MatrHew. Not just necessarily for that. I am merely 
pointing out that under the contracts as set up, in order to 
deliver that firm power at Hoover, it would require the larger 
quantity. And if there was only 7,500,000 acre-feet at Lee 
Ferry, then the firm power output would be reduced 26 per 
cent, and they would not get any secondary. 


SENATOR ANDERSON: I am trying to get down to bedrock, 
but you insist on these interpretations of the contracts requir- 
ing the delivery of 7% million acre-feet at Lee Ferry. Now, 
if we live up to that part of the compact, and that results in 
any cutting down at Hoover Dam, do you think that is wrong? 


Mr. MATTHEW. Yes, we do. 
SENATOR ANDERSON. You do. Therefore the Hoover Dam 
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situation is more important than that section of the com- 
ee ie 
x * x 

“SENATOR WATKINS. I am just wondering how they can lose 
when, as a matter of fact, they have been getting the benefit of 
a gift, in effect, from the upper basin States all these years in 
the way of secondary power, and, of course, firm power, much 
more of it than you could ordinarily guarantee unless you 
counted on having the water from the upper basin States run 
there personally (sic). 

SENATOR ANDERSON. That is the loss, Senator. The loss he 
is talking about is a loss that they would obtain if somebody 
stopped all the water in the Colorado River Basin from flowing 
down there. 

Senator Warkins. If we stop giving our water to them. 

Senator ANDERSON. Yes. That is the loss. 

Senator Warkins. I have had people make gifts to me 
once in a while, and if they stop giving me those gifts | 
have lost (sic). 

Mr. Matruew. As was testified to yesterday by Mr. Til- 
lamn, of course that secondary power and firm power was not 
guaranteed. 

Senator WarTkins. It was not. That is true. . . 
It is clear, as brought out in the foregoing colloquy, that the 

reduction of energy available to allottees of Hoover Dam power 
which will result from the use by the upper basin of its share of 
the Colorado Basin waters has been anticipated since consumma- 
tion of the Compact. The Hoover Dam energy contracts with Cali- 
fornia public agencies and companies such as the cities of Los 
Angeles, Pasadena, Glendale, and Burbank, the Metropolitan 
Water District, and the Southern California Edison Company and 
the California Electric Power Company each contain the following 
express condition and covenant: 

“DELIVERY OF WATER FOR GENERATION OF ELECTRIC ENERGY 

“10.(a) Subject to— 


9947 


* * * 


(ii) the further statutory requirement that this contract 
is made upon the express condition and with the express 
covenant that the rights of the * * *, as a contractor for 
electrical energy, to the use of the waters of the Colorado 
River, or its tributaries, shall be subject to and controlled by 
the Colorado River Compact. 





“Hearings, on S. 500, supra, at 517 and 518. 
“Td. at 519. 
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“The United States will deliver the State energy in the 
manner required in this contract, * * *,’’4% 

Although Mr. Ely’s position is that all the participating projects 
in the upper basin can be built “without the necessity for any 
storage whatever’*® and Mr. Matthew has stated that “storage 
units should not be built in the upper basin in advance of their 
need in connection with consumptive-use projects,’®® the Cali- 
fornia State Engineer and the Colorado River Board of California, 
included the following recommendations in their comments on the 
Secretary of the Interior’s report on potential upper basin develop- 
ments : 


“CONCLUDING COMMENTS 


“The following comments and conclusions are submitted 
with respect to the proposed report of the Secretary of the 
Interior entitled “The Colorado River’ approved June 7, 1946. 

x * * 


“6. Large hold-over storage as indicated in the report is 
required in meeting the requirements of the Colorado River 
Compact and in conserving and utilizing as far as it is ulti- 
mately possible the waters of the Colorado River system. 

x * * 
“RECOMMENDATIONS 

“C. That prior to determination of the allocation of the 
waters of the Colorado River system among the States of the 
upper basin, new consumptive-use projects in that basin be 
authorized under the following conditions : 

“(a) That the consumptive-use of each project be as- 
suredly within each water allocation as is considered the 
minimum for the State for which the project is to be con- 
structed, after due allowance for all existing and authorized 
projects. 

“(b) That, concurrently with the construction of any 
new projects in the upper basin which involve large addi- 
tional use of water, hold-over storage capacity be provided 
in that basin, to such an extent as may be necessary to 
assure that the flow of the River at Lee Ferry will not be 
depleted below that required by Article III(d) of the com- 
pact.”>? 

The largest in physical dimensions and cost of the storage dams 
(which is included in both the House and Senate bills) is Glen 
*See e.g. Power Contract, City of Los Angeles dated May 29, 1941, H.R. Doc. 717, 


80th Cong., 2nd Sess. at A361. See also the agreements with other contractors in the 
same volume. 

Hearings on H.R. 3383 et al., supra at 982. 

Hearings on S. 500, supra at 526. 

51H.R. Doc. 419, 80th Cong., Ist Sess. at 51, 52 and 53. 
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Canyon with a total cost allocation of $421,270,000. It represents 
55 per cent of all the recommended appropriation for units author- 
ized in H.R. 3383. The reservoir storage capacity of Glen Canyon 
would be 26 million acre-feet and the total installed power capacity, 
800,000 kilowatts. This dam would be located on the Colorado 
River in Northern Arizona about 13 miles downstream from the 
Utah-Arizona State line and 15 miles upstream from Lee Ferry, 
which divides the upper and lower basins. 

This dominant financial and physical feature of the entire Colo- 
rado River Storage project was endorsed as late as February 15, 
1954, by the State Engineer of California in his official comments 
on the administration’s report on the project, which comments were 
approved by Fred W. Simpson, Chairman, the Colorado River 
Board of California. They were, in part, as follows: 


“CONCLUDING COMMENTS 
x *k * 

“10. The early construction of Glen Canyon Reservoir 
would be justified from the standpoint of other immediate 
advantages. Based upon the cost analyses in the report, the 
Glen Canyon Reservoir and power development could be con- 
structed and operated on a sound financial basis and there- 


fore merits authorization at this time.”** 
Testifying on H.R. 3383, Raymond Matthew endorsed Glen 


Canyon thusly: “Of all the proposed units of the storage project, 
the Bureau’s cost estimates indicate that the Glen Canyon Reser- 
voir and power development is the only one that can clearly stand 
on its own feet as a financially sound project unit.’’** 

It might be expected that after a clear endorsement of Glen 
Canyon by the State Engineer, the Chairman of the Colorado River 
Board of California, and by Mr. Raymond Matthew, the Chief 
Engineer of the Board, as an economically feasible and even desir- 
able development, that Mr. Northcutt Ely would follow the official 
state position. Instead of doing so, he opposed the Glen Canyon 
development as unsound.** 

Much criticism to the project is based on an allegation that the 
storage dams may be operated in such a manner as to be detri- 
mental to the rights of California, particularly during the period 
when the reservoirs are being filled. The Department of the Inte- 

H.R. Doc. No. 364, 83rd Cong., 2nd Sess. at 19. 


8Hearings on H.R. 3383 et al., at 912 et seq. 
547d. at 987. 
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rior has repeatedly emphasized that the filling of the reservoirs 
will be accomplished in a manner to minimize any adverse effect 
on Hoover Dam power. Commissioner of Reclamation Dexheimer 
testified that during many years they have had to release flood 
waters from Hoover Dam to make space. He continued— 


“... That water is wasted. Every year we are wasting water 
into the gulf because we do not have adequate storage now to 
take care of it. 

2" 


‘ 


‘... If we could have stored water a few years back from 
excess, it would have been available now and would certainly 
be beneficial not only in the’ upper basin but in the lower 
basin.’’*° 
Dead storage can be built up during the long construction period 

by impounding what would otherwise be run-off or waste waters 

from Hoover Dam. In that manner the heads for initial power 
generation would be accumulated over a long period of time with- 
out affecting the production of power at Hoover. The time required 
to fill the reservoirs would, of course, depend on the amount of 
run-off in the river. Under favorable conditions, filling could be 
achieved in five years, but it could be much longer in the event 
of drought. In short, the Department of the Interior has given 
every assurance that it-will adapt initial filling to the amount of 
run-off and the downstream demands for water and firm electri- 
cal energy. By the way of further protection for the lower basin, 

Section 15 of H.R. 3383 directs the Secretary of the Interior to 

operate the facilities authorized in the bill in compliance with the 

Compacts and Acts which comprise the so-called “law of the river” 

and permits any State of the Colorado River Basin, in the event 

the Secretary fails to so comply, to maintain an action in the 

Supreme Court of the United States and gives the consent to the 

joinder of the United States as a part in such suit. 


One further consideration relative to the upper basin storage is 
that the benefits will not accrue only to that basin. California and 
the other lower basin states will likewise share in the benefit, since 
it will be assured of a regular supply in accordance with the terms 
of the Compact. Thus, in years of low flow in the river caused by 
drought, water will be released from the reservoirs to satisfy Cali- 
fornia’s rights. 


Hearings on S. 500, supra, at 28. 
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GENERATION OF ELECTRIC POWER 
IN THE UPPER BASIN 


The importance of the installed electrical energy generating 
capacity at the storage dams as a means of financing part of the 
cost of the irrigation works has already been discussed. There will 
be no problem whatsoever in marketing the energy to be generated 
by the Colorado River Storage Project in the power-hungry area 
it will serve. Ten private power companies have offered to purchase 
any available power above that required by project or other Gov- 
ernment contracts.°° Referring to the private power companies’ 
proposals, our committee stated in its report: 


“The committee finds that this project is unique in that there 
is no public versus private power controversy involved. Repre- 
sentatives of the 10 private power companies operating in the 
area presented testimony before the committee indicating their 
desire to cooperate with the Federal Government in the trans- 
mission and marketing of electric power and energy from the 
Colorado River storage project. Their proposal provides essen- 
tially that the Secretary construct the backbone transmission 
lines connecting major power plants of the project and that 
use be made of the existing systems of the companies and addi- 
tions thereto to market the power. 


* * * 


“The proposal by the power companies seemed entirely 
reasonable to the committee. 
* * x 
“The Department of the Interior advised the committee 
that it was sympathetic to the private power companies’ pro- 
posal and indicated that the suggestions would be given studied 
consideration if the project were authorized. Therefore, the 
committee expects the proposal by the private power companies 
for cooperation in the development to be carefully considered 
by the Department of the Interior and the electric power and 
energy of the project to be marketed, so far as possible, 
through the facilities of the electric utilities operating in the 
area, provided, of course, that the power preference laws are 
complied with and project repayment and consumer power 
rates are not adversely affected.’”’®” 
Not only the private power companies, but the REA cooper- 
atives,°* and the State of California are anxious to secure the 
Hearings on S. 500, supra, at 30. 


57H.R. Rep. No. 1087, 84th Cong., Ist Sess. stet at 16 and 17. 
Charles J. Fain, Hearings on S. 500, supra, at 329 et seq. 
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power. The State Engineer of California, Mr. Edmonston, and 
Mr. Matthew and Mr. Edmonston, the Chief Engineer and Chair- 
man, respectively, of the Colorado River Board of California stated 
as late as February 15, 1954, in their official report on the project 
as follows: 


“11. Glen Canyon power could be readily disposed of in 
the lower basin where there is a great need for additional 
power. The question of policy regarding its disposal merits the 
special consideration of the Executive and the Congress.”®** 


California’s official position has always been favorable to the 
development of the power potential of the upper basin. In its offi- 
cial comments on the Secretary’s Interim Report on the Colorado 
River appears the following with respect to the development of 
electric power in the Colorado River Basin: 


“ELECTRIC POWER 


“Full development of the water resources of the Colorado 
River necessarily include the production and transmission of 
hydro-electric power made possible by the construction of 
storage works for the regulation and utilization of the waters 
of the Colorado River and its tributaries. 


“An initial construction program could and should include 
hydro-electric power developments when found needed and 
justified. Such projects are nonconsumptive in effect.” 


* *x* x 


“RECOMMENDATIONS 


“A. That an immediate and intensive investigation and 
study be made and reported upon by the Bureau of Reclama- 
tion, in cooperation with interested agencies, concerning pos- 
sible hydro-electric projects upstream from Lake Mead on the 
Colorado River with a view to authorization and construction 
at the earliest practicable date ; provided, it be found that such 
projects are of nonconsumptive-use character, are feasible 
from engineering and economic standpoints, are consistent 
with the primary purpose of furnishing water supplies for 
domestic and irrigation uses in accordance with the Colorado 
River Compact, and will not be inconsistent with a compre- 
hensive plan for progressive development of the Colorado 
River system.’’®° 





%H.R. Doc. No. 684, 83rd Cong., 2nd Sess. at 19. 
H.R. Doc. 419, 80th Cong., Ist Sess. at 47, 48 and 53. 
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Disregarding this fair and reasonable recommendation of the 
State of California, California opposition has stood steadfast 
against the storage dams and appurtenant power facilities pro- 
posed for initial authorization in pending legislation to authorize 
the Colorado River Storage Project. As already indicated, if they 
succeed, they will foreclose Upper Basin development since the 
power dams are the “cash register” that make that development 
possible. 

CONCLUSION 


It would appear to be an inescapable conclusion from the evi- 
dence assembled from such official California sources as the Cali- 
fornia State Engineer and the chairman and chief engineer of the 
Colorado River Board of California that authorization of the Colo- 
rado River Storage Project will not deprive California and the 
other lower basin states of the waters of the Colorado River Basin 
to which they are entitled. Not only have those officials approved 
the development generally, but they have specifically endorsed the 
construction of storage reservoirs in the upper basin as a necessary 
protection for lower basin water supply. The major storage facility 
of the project, the Glen Canyon reservoir, has been twice officially 
endorsed by two successive California State Engineers, Mr. Ed- 
ward Hyatt and Mr. A. D. Edmonston, by the last two chairmen 
of the Colorado River Board, Mr. Evan T. Hewes and Mr. Fred 
W. Simpson, as well as by Mr. Raymond Matthew, chief engineer 
of the Colorado River Board of California. In view of the stand 
taken by these responsible state officials, I fail to see the basis for 
opposition on the part of California to the Colorado River Storage 
Project. 
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Continuing Education of the Bar 


(Spring, 1956, Series) 


The Los Angeles Bar Association’s Committee on Continuing 
ducation of the Bar announces that the State Bar’s spring lecture 
series on “Practical Aspects of Family Law” will be given starting 


Thursday, May 17, 1956 at 7 :30 p.m. 


The scheduled sessions, the topics and the lecturers are: 


WEEK-NIGHT SESSION: 


Dates Lectures Lecturers 


Thurs. & Tues. 
May 17 1. Procedural Aspects of Hon. Lewis Drucker 
7 :30 p.m. Divorce Actions 


May 22 2. Enforcement and Modifi- Hon. Elmer D. Doyle 
7 :30 p.m. cation of Decrees 

May 24 3. Property Rights and Robert L. Hunt 
7 :30 p.m. Liabilities of Spouses 

May 29 4. Marital Property Saul Ross 
7 :30 p.m. Settlement Agreements 

May 31 5. Proceedings Involving Hon. Mildred L. Lillie 


7 :30 p.m. Children 


WEEK-END SESSION: 


Fri. & Sat. 


June 8 1. Procedural Aspects of Robert L. Brock 
1:00 p.m. Divorce Actions 
June 8 2. Enforcement and Modifi- Victor J. Hayek 


3:30 p.m. cation of Decrees 





June 8 3. Property Rights and 


7 :30 p.m. 


Liabilities of Spouses 


Prof. William E. Burby 


June 9 4. Marital Property Donald T. Rosenfeld and 
9:00 a.m. Settlement Agreements Allen E. Susman 

June 9 5. Proceedings Involving E. Loyd Saunders 
1:00 p.m. Children 


The lectures will be held in the auditorium of the newly com- 


pleted building of the California Teachers Association at 1125 West 


Sixth Street. 


Attorneys who register will receive without extra charge the 


new California Practice Handbook on 


“Family Law for Califor- 
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nia Lawyers.”” This book has 750 printed pages and is cloth bound. 
It includes numerous annotated forms, check lists and discussions 
of important legal problems in the family law field. The registra- 
tion fee is $15.00. 

The course is the latest of the regular series given twice yearly 
by the Los Angeles Bar Association and the State Bar through the 
facilities of University Extension of the University of California. 

Further information can be obtained from Leslie C. Tupper, 
Chairman of the Committee, or by writing to Felix F. Stumpf, 


Administrator, Continuing Education of the Bar, 2441 Bancroft 
Way, Berkeley 4, California. 


ATTORNEYS RECEIVE SPECIAL 
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Picton: I n oA 


By George Harnagel, Jr. 


Tired of rented offices, which it re- 
garded as both expensive and inade- 
quate, the State Bar of Michigan has 
purchased land near the state capitol 
at Lansing upon which it intends to 
construct its own headquarters build- 
ing. The land was paid for out of the 
State Bar’s general fund and it is an- 
ticipated that construction costs will 
be covered by voluntary subscriptions. 





George Harnagel, Jr. *k * x 


The Chicago Bar Association holds an annual bridge tourna- 


ment. 
. & a 


After only nine months of operation the Ohio Bar Title In- 
surance Co. has declared the first dividends on its preferred 
and common stock. All of the common stock is held by the 
Ohio State Bar Association Foundation. 

x * x 

The Institute of Public Affairs of the State University of 
Iowa conducted a survey of the economic condition of Iowa 
lawyers. The information it gathered was for the year 1954 
and has just been released in the form of a Preliminary Report 
which contains approximately 100 statistical tables. Among 
many other things these disclose an average net income of 
$8,643.33. This average varied from $4,505.19 for lawyers prac- 
ticing in cities of less than 1,000 to $10,858.70 for those in cities 
of over 100,000. Lawyers were asked to rank various fields of 
practice in their order of importance in terms of income pro- 
duction. Probate practice was far out ahead (49%) with dam- 
age cases (14%) and office practice (7%) a poor second and 
third. Only 1% of the lawyers answering this question ranked 
domestic relations at the top, and the same percentage desig- 
nated criminal law as their best income producer. 
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Silver Memories 
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Compiled from the World Almanac and the L.A. Daily Journal of 
March, 1931, by A. Stevens Halsted, Jr. 


At a meeting in Washington, D.C. 
of the Democratic National Committee, 
the chairman, John J. Raskob argued 
that the 18th Amendment should be 
revised in the interest of giving the 
states control of their individual liquor 
problems, but with the assistance of 


the Federal Government in protecting 





dry states from violation of their own 


A. Stevens Halsted, Jr. 


prohibition laws. 
a 
Back from war maneuvers in Panama after an absence of 
26 days and none the worse for having travelled 12,000 miles 
and having been sent, theoretically, to the bottom of the sea 
by enemy fire, the dirigible Los Angeles arrived at Lakehurst, 
N. J. 


* * * 

Knute Rockne, coach of the Notre Dame football team, and 
seven other occupants of a Transcontinental and Western 
Air Express mail and passenger airplane, were killed when 
the plane lost an ice-coated wing and crashed on a farm in 


Kansas. 
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We do all the pencil work. Submitting your client’s estate 
problem for analysis involves no fee or obligation. If our 
preliminary survey suggests the value of trust service in 
safeguarding property, in conserving it from one genera- 
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other advisers, in planning the estate program that is most 
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Opinion of Committee on Legal Ethics 


Los Angeles Bar Association 
OPINION NO. 231 


(October 20, 1955) 


OBLIGATION OF LAWYER TO REPRESENT CLIENT WITH 
FIDELITY. Lawyer Who Previously Represented Husband in Di- 
vorce Action Should Not Represent Wife in Action Against Former 
Husband Pertaining to Property Settlement. 


The problem: In 1948 the wife (W) filed suit for divorce 
against the husband (H). The attorney (A) represented 
H in the 1948 litigation. A was substituted out of the action 
before it went to trial. Subsequently W divorced H in an 
aciton with a different filing number, in which second 
action A did not represent either W or H. 

A represented H ina negligence action and subsequently 
A sued H to recover fees. A has not represented H for 
some seven years past. 

W has requested that A represent W in enforcing the 
divorce judgment against H and seeking declaratory relief 
thereon. 

Query: Should A refuse the employment by W? 

The applicable authorities: Canon 11 provides: 

“The lawyer should refrain from any action whereby 
for his personal benefit or gain he abuses or takes ad- 
vantage of the confidence reposed in him by his cli- 
es 
Canon 6, among other things, provides that it is: 

“The duty of a lawyer at the time of retainer to dis- 
close to the client all the circumstances of his relations 
to the parties, and any interest in or in connection with 
the controversy, which might influence the client in the 
selection of counsel.” 

The Canon further provides: 

“The obligation to represent the client with undivided 
fidelity and not to divulge his secrets or confidences forbids 
also the subsequent acceptance of retainer or employment 
from others in matters adversely affecting any interest of 
the client with respect to which confidence has been re- 
posed.” 
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The foregoing obligation covered by the portion of Canon 
6 quoted was restated more fully by the addition of Canon 37 
in 1937 under the heading ‘“‘Confidences of a Client.” This 
Canon, dealing with the preservation of a client’s confidences 
states: 


“This duty outlasts the lawyer’s employment and ex- 
tends as well to his employees; and neither of them should 
accept employment which involves or may involve the 
disclosure or use of these confidences, either for the private 
advantage of the lawyer or his employees or to the disad- 
vantage of the client, without his knowledge and consent, 
and even though there are other available sources of such 
information...” 


Henry S. Drinker in his “Legal Ethics” (1953) points out 
that the relationship between lawyer and client is a fiduciary 
one. The Canon goes far beyond an injunction not to disclose 
or make use of confidential information, but is much broader 
and prevents disclosure or use of professional confidences. It is 
the duty of the lawyer to avoid a relationship which may in- 
volve that lawyer in a situation under which H, his former 
client, believes that A is taking advantage of professional con- 
fidences to benefit W against whom A had represented H in a 
prior divorce action. It is not necessary that A as a matter of 
fact make use of professional and confidential confidences, but 
the mere possibility that such a situation may develop is con- 
templated by the Canons mentioned. (See L. A. Bar Associa- 
tion Opinion No. 192). 


A lawyer should be above suspicion. Thus, a lawyer should 
bear in mind that appearing on both sides of the same contro- 


versy may give an impression to the public which is most 
unfortunate for the reputation of the Bar. 


Conclusion: The attorney should not accept employment by 
the wife to appear against the husband whom the attorney had 
formerly represented in a divorce action even though the 
judgment in question is a judgment obtained by the wife in a 
subsequent divorce action in which the attorney did not repre- 
sent him. 


This Opinion, like all Opinions of this Committee, is ad- 
visory only. (By-Laws, Article X, Section 3). 





